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I. Legal Obligation to Address Health Needs & Develop a Health Plan.
There is no expressed provision in state or federal law that specifically directs or directly prescribes the procedures for developing a health plan for either disabled or non-disabled students.  Nevertheless, public schools clearly have some obligation to accommodate or assist students with health needs who are being impacted during the school day.  In fact, for students who are disabled under Section 504 or the IDEA, a health plan may be viewed as a necessary related service.

A. Applicable Minnesota Laws.

School Health Services:  According to Minnesota statute, every school board “must provide services to promote the health of its pupils.”  For school districts with an average daily membership of over 1,000 students the law generally requires a district to “employ” a nurse (at least one full-time equivalent licensed school nurse or to contract with a public or private health organization for the provision of properly licensed and certified public health nurses) during the regular school year.  (As an alternative a school district can enter into some other arrangement for the provision of health services approved by the MDE). 
See Minn. Stat. §121A.21.
Administration of Drugs/Medicine:  Minnesota law permits the administration of drugs or medicine at school when the parent of a pupil requests school personnel to administer drugs or medicine to the pupil; or when administration is allowed by the IEP of a child with a disability.  The request of a parent may be oral or in writing. An oral request must be reduced to writing within two school days, provided that the district may rely on an oral request until a written request is received.
Medicine or drugs administered with parent permission must be in a container with a label prepared by a pharmacist according to Minnesota law. They must be administered in a manner consistent with instructions on the label.  They must also be administered (to the extent possible) according to school board procedures (developed through appropriate consultation with a proper health professional).

The Minnesota law pertaining to administration of drugs or medicine at school does not specifically pertain to drugs or medicine that are: (1) purchased without a prescription; (2) used by a pupil who is 18 years old or older; (3) used in connection with services for which a minor may give effective consent; (4) used in situations in which, in the judgment of the school personnel who are present or available, the risk to the pupil's life or health is of such a nature that drugs or medicine should be given without delay; (5) used off the school grounds; (6) used in connection with athletics or extra curricular activities; (7) used in connection with activities that occur before or after the regular school day; (8) provided or administered by a public health agency to prevent or control an illness or a disease outbreak; (9) prescription asthma or reactive airway disease medications self-administered by a pupil with an asthma inhaler if the district has received a written authorization from the pupil's parent permitting the pupil to self-administer the medication, the inhaler is properly labeled for that student, and the parent has not requested school personnel to administer the medication to the pupil. The parent must submit written authorization for the pupil to self-administer the medication each school year; or (10) prescription nonsyringe injectors of epinephrine (see below).
See Minn. Stat. §121A.22.

** Note:  The Minnesota Statute pertaining to administration of drugs/medicine do not address special health treatments and health functions, such as catheterization, tracheostomy suctioning, and gastrostomy feedings, do not constitute administration of drugs or medicine.  Such procedures may be required as a related service as part of Section 504 Plan or IEP.
**Note:  There is no authority supporting an argument that schools are required to comply with a doctor’s prescription.  In fact, there is case law that provides some support for the position that schools can refuse to directly administer medications that exceed recommended dosages in the Physicians Desk Reference (PDR) and that a school may in certain circumstances reasonably seek permission to communicate directly with the student’s physician before administering medications.  See Davis v. Francis Howell School Dist., 138 F.3d 754 (8th Cir. 1998) (school refusal to directly administer drug in excesses of PDR recommendations but permitting parent to administer doctor recommended dosage); John A. v. Board of Educ. for Howard County, 929 A.2d 136 (Md. 2007) (rejecting parents’ special education claim based upon school request to communicate with physician regarding prescription where school had agreed to administer medication as a related service but was seeking clarification on the dosage). 
Possession and Use of Nonsyringe Injectors of Epinephrine
:  Minnesota law requires that at the start of each school year or at the time a student enrolls in school, whichever is first, a student's parent, school staff, including those responsible for student health care, and the prescribing medical professional must develop and implement an individualized written health plan for a student who is prescribed nonsyringe injectors of epinephrine that enables the student to:(1) possess nonsyringe injectors of epinephrine; or (2) if the parent and prescribing medical professional determine the student is unable to possess the epinephrine, have immediate access to nonsyringe injectors of epinephrine in close proximity to the student at all times during the instructional day (as defined by school board policy).
The plan must designate the school staff responsible for implementing the student's health plan, including recognizing anaphylaxis and administering nonsyringe injectors of epinephrine when required.  Additional nonsyringe injectors of epinephrine may be available in school first aid kits. The student’s Epi-Pen health plan may be included in a student's 504 plan.  According to statute: “[a] school district and its agents and employees are immune from liability for any act or failure to act, made in good faith, in implementing the requirements of [the Minnesota law]”.

See Minn. Stat. §121A.2205.

Possession of Inhaler:  According to Minnesota law, in a school district that employs a school nurse or provides school nursing services under another arrangement, the school nurse or other appropriate party must assess the student's knowledge and skills to safely possess and use an asthma inhaler in a school setting and enter into the student's school health record a plan to implement safe possession and use of asthma inhalers.  In a school that does not have a school nurse or school nursing services, the student's parent or guardian must submit written verification from the prescribing professional that documents an assessment of the student's knowledge and skills to safely possess and use an asthma inhaler in a school setting has been completed.
See Minn. Stat. §121A.221.

Non-Prescription Possession of Pain Reliever:  According to Minnesota Statute, [a] secondary student may possess and use nonprescription pain relief in a manner consistent with the labeling, if the district has received a written authorization from the student's parent or guardian permitting the student to self-administer the medication. The parent or guardian must submit written authorization for the student to self-administer the medication each school year. The district may revoke a student's privilege to possess and use nonprescription pain relievers if the district determines that the student is abusing the privilege.
See Minn. Stat. §121A.222.

Concussion Procedures:  Minnesota law now requires specific training and action by school officials in responding to potential concussions.
  The new law requires the Minnesota State High School League or other appropriate governing body of school sponsored sports, “[to] work with public and nonpublic school coaches, officials, and youth athletes and their parents or guardians to make information available about the nature and risks of concussions, including the effects of continuing to play after receiving a concussion.”

The law requires that “[e]ach school coach and official involved in youth athletic activities must receive initial online training and online training at least once every three school years thereafter.”  It provides that, “[a]t the start of each school year, school officials shall make information available about the nature and risks of concussions to youth athletes and their parents or guardians. If a parent of a youth athlete must sign a consent form to allow the youth athlete to participate in a school-sponsored athletic activity, the form must include information about the nature and risk of concussions.”
Finally, the law requires the following:

A coach or official shall remove a youth athlete from participating in any youth athletic activity when the youth athlete: (1) exhibits signs, symptoms, or behaviors consistent with a concussion; or (2) is suspected of sustaining a concussion.
*   *   *

When a coach or official removes a youth athlete from participating in a youth athletic activity because of a concussion, the youth athlete may not return to the activity until the youth athlete: (1) no longer exhibits signs, symptoms, or behaviors consistent with a concussion; and (2) is evaluated by a provider trained and experienced in evaluating and managing concussions and the provider gives the youth athlete written permission to again participate in the activity.

See Minn. Stat. §121A.38.

B. Federal Requirements Related to Health Plans.  
Most federal guidance on the development of health plans or the provision of “health services” arises under Section 504 and the IDEA.  The provision of “school health services” can be a “related service” that is required to be provided under Section 504 or the IDEA.  Related services are under the IDEA are defined as supportive services that “are required to assist a child with a disability to benefit from special education.”  Under Section 504 related services would include aids and services that are part of an appropriate education that must be provided to “meet the individual educational needs of students with a disability as adequately as it meets the needs of nondisabled students.” 
According to the Department of Education:

Each public agency is responsible for providing services necessary to maintain the health and safety of a child while the child is in school, with breathing, nutrition, and other bodily functions (e.g., nursing services, suctioning a tracheotomy, urinary catheterization) if these services can be provided by someone who has been trained to provide the service and are not the type of services that can only be provided by a licensed physician. (Cedar Rapids Community Sch. Dist. v. Garret F., 29 IDELR 966 (U.S. 1999)." Analysis of Comments and Changes to 2006 IDEA Part B Regulations, 71 Fed. Reg. 46,571 (2006).
II. Should “504 Plans” Be Limited to Students Who Are Impacted in the Major Life Activity of Learning?

Not all students requiring a health plan are necessarily disabled under Section 504 or the ADA.  This was certainly the case before the recent changes to the ADA.  Prior to the recent ADA Amendments, there was a common view that schools only needed to develop 504 Plans for students who were substantially limited in their learning. However, recent OCR interpretations have indicated that this may be too narrow an application of Section 504.  

An OCR Interpretive Letter providing the following question and answer:

· Is learning the only major life activity that a school district must consider in determining if a student has a disability under Section 504 and Title II?

A: No. A student has a disability under Section 504 and Title II if a major life activity is substantially limited by his or her impairment. Nothing in the ADA or Section 504 limits coverage or protection to those whose impairments concern learning. Learning is just one of a number of major life activities that should be considered in determining whether a student has a disability within the meaning of those laws. 28 C.F.R. § 35.104; 34 C.F.R. § 104.3(j)(2)(ii). Some examples include: (1) a student with a visual impairment who cannot read regular print with glasses is substantially limited in the major life activity of seeing; (2) a student with an orthopedic impairment who cannot walk is substantially limited in the major life activity of walking; and (3) a student with ulcerative colitis is substantially limited in the operation of a major bodily function, the digestive system. These students would have to be evaluated, as described in the Section 504 regulation, to determine whether they need special education or related services.

Therefore, rather than considering only how an impairment affects a student's ability to learn, a recipient or public entity must consider how an impairment affects any major life activity of the student and, if necessary, must assess what is needed to ensure that student's equal opportunity to participate in the recipient's or public entity's program.

Dear Colleague Letter, 58 IDELR 79 (OCR 2012).
III. What Type of Health Conditions Give Rise to Section 504 Eligibility?

ADA/504 Definition and Guidance:  For purposes of developing a Section 504 Plan, Section 504 and the ADA define disability as a physical or mental impairment that substantially limits a major life activity.

The OCR has stated, the term “substantially limits” should be construed broadly in favor of expansive coverage to the maximum extent permitted by the terms of the ADA.  An impairment need not prevent or severely or significantly limit a major life activity to be considered “substantially limiting.”  Nonetheless, “[a]n impairment in and of itself is not a disability.”  Frequently Asked Questions About Section 504 and the Education of Children with Disabilities, 111 LRP 76408 (OCR 2011).  “Nor does the mere existence of a medical diagnosis establish a disability.”

The illness must cause a substantial limitation on the student’s ability to learn or substantially limit another major life activity.  For example, a student who has a physical or mental impairment would not be considered a student in need of services under Section 504 if the impairment does not in any way limit the student’s ability to learn or other major life activity, or only results in some minor limitation in that regard.  OCR has also indicated that the determination of whether an impairment substantially limits a major life activity requires an individualized assessment.

Under the recent changes “major life activity’ includes but is not limited to:

· Caring for one's self, performing manual tasks, seeing, hearing, sleeping, walking, standing, lifting, bending, speaking, breathing, learning, reading, concentrating, thinking, communicating, and working.

· Functions of the immune system, normal cell growth, digestive, bowel, bladder, neurological, brain, respiratory, circulatory, endocrine, and reproductive functions.

Conditions or Impairments Likely to Be Disabilities:  The ADA regulations identify examples of specific impairments that should easily be concluded to be disabilities and examples of major life activities (including major bodily functions) that the impairments substantially limit. The impairments include: deafness, blindness, intellectual disability (formerly known as mental retardation), partially or completely missing limbs, mobility impairments requiring use of a wheelchair, autism, cancer, cerebral palsy, diabetes, epilepsy, HIV infection, multiple sclerosis, muscular dystrophy, major depressive disorder, bipolar disorder, post-traumatic stress disorder, obsessive-compulsive disorder, and schizophrenia.).

Condition, Manner and Duration: In deciding whether an individual is substantially limited in a major life activity as a result of a physical impairment (concussion, allergy, etc.) the District may want to compare how the student is functioning “compared to most people in the general population.”  This can include consideration about: the condition under which the individual performs the major life activity; the manner in which the individual performs the major life activity; and/or the duration of time it takes the individual to perform the major life activity.  This might include an examination of: (1) the difficulty, effort, or time required to perform a major life activity; (2) the pain experienced when performing a major life activity; or (3) the length of time a major life activity can be performed. Also, the non-ameliorative effects of mitigating measures (e.g. the negative side effects of medication or the burdens related to undergoing a particular treatment) may be considered in determining whether the impairment substantially limits a major life activity of the student.

Temporary Impairments: According to the OCR, “[a] temporary impairment does not constitute a disability for purposes of Section 504 unless its severity is such that it results in a substantial limitation of one or more major life activities for an extended period of time.”  The issue of whether a temporary impairment is substantial enough to be a disability must be resolved on a case-by-case basis, taking into consideration both the duration (or expected duration) of the impairment and the extent to which it actually limits a major life activity of the affected individual.

IV. Does Developing A Health Plan for a Student with a Medical Diagnosis Comply with Potential Section 504 Obligations?

OCR will not necessarily view a school’s development of a student health plan as meeting the obligations of Section 504.  A health plan will only meet the requirements of Section 504 if it is developed in a manner consistent with Section 504 procedural requirements.
OCR has provided the following relevant Q & A:
Question: Should school districts conduct FAPE evaluations as described in the Section 504 regulation for students who, prior to the Amendments Act, had health problems but might not have been considered persons with a disability?

A: The answer depends upon whether, because of the health problem, that student has a disability and, because of that disability, needs, or is believed to need, special education or related services. A medical diagnosis alone does not necessarily trigger a school district's obligation to conduct an evaluation to determine the need for special education or related services or the proper educational placement of a student who does have such need. . . .  [A] student with a disability may not need any special education or related service as a result of the disability.

Question: Are the provision and implementation of a health plan developed prior to the Amendments Act sufficient to comply with the FAPE requirements as described in the Section 504 regulation?

A: Not necessarily. Continuing with a health plan may not be sufficient if the student needs or is believed to need special education or related services because of his or her disability. The critical question is whether the school district's actions meet the evaluation, placement, and procedural safeguard requirements of the FAPE provisions described in the Section 504 regulation. For example, before the Amendments Act, a student with a peanut allergy may not have been considered a person with a disability because of the student's use of mitigating measures (e.g., frequent hand washing and bringing a homemade lunch) to minimize the risk of exposure. The student's school may have created and implemented what is often called an "individual health plan" or "individualized health care plan" to address such issues as hand and desk washing procedures and epipen use without necessarily providing an evaluation, placement, or due process procedures. Now, after the Amendments Act, the effect of the epipen or other mitigating measures cannot be considered when the school district assesses whether the student has a disability. Therefore, when determining whether a student with a peanut allergy has a disability, the school district must evaluate whether the peanut allergy would be substantially limiting without considering amelioration by medication or other measures. For many children with peanut allergies, the allergy is likely to substantially limit the major life activities of breathing and respiratory function, and therefore, the child would be considered to have a disability. If, because of the peanut allergy the student has a disability and needs or is believed to need special education or related services, she has a right to an evaluation, placement, and procedural safeguards. In this situation, the individual health plan described above would be insufficient if it did not incorporate these requirements as described in the Section 504 regulation.

Dear Colleague Letter, 58 IDELR 79 (OCR 2012).

V. Decisions Applicable to the Development of IHPs.
Allergies: 
Plumas (CA) Unified School District, 55 IDELR 265 (OCR 2010).  The parent of a 6-year-old student with a severe peanut allergy brought a complaint against her child’s school for allegedly failing to properly implement her son’s 504 plan.  The District convened a Section 504 meeting, and found the Student eligible for related aids and services due to his severe, life-threatening, anaphylactic allergy to peanuts, and the need to prevent exposure to the allergen and have emergency procedures in place in the event of exposure. The District developed a Section 504 plan that included a provision for "no nuts in the lunchroom," which the parents signed.  Prior to and during the Section 504 meeting, the Student’s parents requested that the District provide a peanut-free lunchroom and school as a related service for the Student's disability. However, the principal informed the parents that the School would not provide a peanut-free lunchroom or school for the Student.  The School indicated that the “no nuts in the lunchroom” provision was only intended to prohibit the use of nuts in “activities or decorations.” The parent claimed in their OCR complaint that the school failed to implement the Student’s 504 Plan; did not properly evaluate whether the Student needed a peanut free school or lunchroom; and did not provide the parent notice of their rights under Section 504.
OCR concluded that the District properly interpreted the meaning of the 504 Plan and that it properly implemented the 504 Plan.  OCR also concluded that the District properly consulted with the school nurse, the Section 504 coordinator, the nurse of the Student's allergist and considered the resources of the Food Allergy and Anaphyiaxis Network when preparing the Section 504 Plan.  In fact, OCR found that the Student's allergist did not recommend that the School become nut-free or provide a nut-free lunchroom because she believed a peanut free environment may give the student a false sense of security and that it was important for her to learn how to avoid exposure to the allergen.  OCR found that the District “carefully considered information from a variety of sources in making this placement decision.”  However, OCR also found that the District did not make a record of any of the information gathered. The District did not document the conversation with the nurse of the Students allergist. Similarly, the District did not memorialize the information considered from the School nurse and District's 504 coordinator. The District also did not have any notes from the Section 504 meeting when there was a discussion about these issues.  As a result, the OCR determined that the District did not properly document the evaluation of the student’s need or lack of need for a peanut free school or lunchroom.  Also, OCR concluded that the School failed to notify the parents of their 504 rights (including their right to hearing to contest the school’s proposed action) when they refused to provide a “peanut free school or lunchroom.”
Littlestown (PA) Area School District, 39 IDELR 134 (OCR 2003).  Parent brought an OCR complaint claiming that the district discriminated against her daughter by not providing a mold-free environment. The second grade student had asthma and was allergic to trees, pollen, molds and peanuts. Despite these conditions, the District was never notified by the parents of their belief that the student was disabled and in need of special education or related aids or services. The District acknowledged that it had received an e-mail from the parents stating that the student had allergies and asthma. Although the e-mail noted the student's diagnosis, it did not describe the impact of her condition nor did it convey the parents' belief that the student had a disability or that the student needed any special education or related aids or services. The District indicated that it received no other communications from the parents that would have put it on notice of the parent's belief that the student was disabled. Furthermore, the student showed no signs of a disabling condition while at school. The district noted she went to the nurse five times for head lice, a stomachache, headache and a “bumped head.” The student did not visit the nurse for asthma or allergy-related difficulties. Her grades were very good to excellent, and she was not excessively absent. Therefore, it did not evaluate the student, make a formal determination concerning her disability, or offer to implement its system of procedural safeguards.  OCR determined the district was not on notice that the student might be eligible for accommodations and therefore it was not obligated to evaluate her. 

Charlotte-Mecklenburg (NC) Schools, 54 IDELR 267 (OCR 2009).  Parent alleged that the district discriminated against her child on the basis of disability (asthma and food allergies) when it refused to include appropriate aids and services in her 504 plan.  The OCR determined that the student was properly evaluated by the District.  However, OCR found some fault with the school’s development of the 504 Plan.  First, OCR took issue with the fact that the school appeared to not discuss the student’s medical condition at the 504 meeting and they did not include a school representative in the meeting who was knowledgeable about the student’s condition.  OCR stated: “when a Section 504 meeting is conducted for a student whose medical condition may require the provision of aids or services, a medical professional with adequate general and student-specific knowledge of the medical condition should attend the meeting.”  OCR further questioned the district's use of the phrase “when possible” in a provision of the 504 plan stating, “missed material from absences will be sent home and the teacher will review what was missed when possible.” The district explained that the teacher was not always available to provide re-teaching afterschool.  OCR stated; “[t]he lack of resources, in this case a teacher, is rarely an adequate basis for denying needed services to a student with a disability.”  In addition, OCR found that the district failed to provide the parent with notice of her due process rights in connection with the 504 meeting. 
Concussions:
Cabarrus County (NC) Schools, 59 IDELR 113 (OCR 2012).  Case involved a student who was struck by an automobile.  The Student was diagnosed by his neurologist with a Traumatic Brain Injury (TBI) and hearing loss. He reportedly suffered severe headaches, dizziness, and nausea. Further, the medication prescribed to treat his symptoms had a side effect of drowsiness.  The parent informed the school about the student’s diagnosis.  The Student missed 37 days of school during the year.  Consequently, he had many missing assignments and he received several failing grades. The parent provided the school a “prescription” for a “504 Plan” from the student’s doctor.  In response, the school referred the Student to a child study team based upon the parent’s referral but also upon its perception that the student’s behavior was “disruptive, attention-seeking, and noncompliant.”  The child study team (made up of the Guidance Counselor and three of the Student's teachers) decided it would conduct observations of the Student; and it would implement interventions of preferential seating and a schedule change to address the attention-seeking behavior.  The team later determined that the student did not have a disability under Section 504.  The school team denied 504 eligibility based upon the fact that the student had performed well on state standardized tests and that his failure to complete assignments was a result of his absences and his absences could not be attributed to his TBI because he had numerous absences before the injury.
OCR determined that the district did not conduct a proper or sufficient 504 evaluation.  OCR wrote: 

This team relied on data from standardized tests required of all students in the state (which measure general academic performance on state curricular standards rather than assess a particular area of need), grades on the Student's report card, and two classroom observations. While such data is relevant, the District failed to gather other necessary information from the Student's parents, medical providers, and other teachers from which to draw a conclusion that the Student did not have a disability. Viewed another way, the District apparently limited its consideration to whether the Student was substantially limited as to the major life activity of learning, and did not consider other possible major life activities that could have an effect on the Student's participation in school.
Weisberg v. Riverside Tp. Bd. of Educ., 180 Fed.Appx. 357 (3rd Cir. 2006). The Plaintiff was a Child Study Director responsible for overseeing the evaluation and placement of special education students. In addition, he managed the District's grant applications and ensured compliance with state and federal rules pertaining to special education.  The Plaintiff was injured while sitting at his desk at work when a large wooden speaker fell off the wall and struck him on the head.  He was subsequently diagnosed with “post concussive syndrome” or “concussive brain injury.”  He claimed that following the injury he suffered from fatigue and had difficulty with his concentration and memory.  The Plaintiff’s doctor noted that he had the following limitations: 1) his short term/working memory was “reduced” or “less than expected;” 2) his reading comprehension ranked in the 25th percentile “using the norms for 18 year olds” and that “this is evidence for a considerable reduction of academic and vocational skills;” 3) his mental speed ranked in the 27th percentile and his response time was “marginally slow;” 4) his accuracy on a test of labeling the environment was “poor,”; and 5) that the accident had a significant “deleterious effect,” but not “impairing,” on the plaintiff's ability to perceive and respond to unfamiliar situations. 
The Plaintiff sued the school, in part, because he believed he was disabled and he believed that he had been denied reasonable accommodations to complete his work.  The school district moved for summary judgment and the Court granted the motion, in part, because it found that the Plaintiff’s impairment was not a disability.  The Court wrote: 

[t]he evidence in the record shows at most that Weisberg is impaired by his post-concussion syndrome such that he falls in the bottom quartile of the country on certain measures of cognitive function, but ranks highly or in the average range on other measures. “ ‘[S]ubstantially’ in the phrase ‘substantially limits' suggests ‘considerable’ or ‘to a large degree.’ ” One must be “substantially” limited “as compared to ... the average person in the general population.”  . .  It is clear from the undisputed evidence that the overall picture of Weisberg's cognitive function, as measured by tests, is that he is someone of high intellectual capacity, with only certain narrow and relatively minor limitations.

Diabetes:
Clayton County (GA) School District, 52 NDLR 170 (OCR 2015).  Student had a diagnosis of diabetes and an associated Section 504 plan.  The Parent alleged that the district discriminated against the Student when it failed to ensure that a nurse or other medically trained staff member would accompany the student on field trips to check the student’s blood sugar, administer insulin and glucagon, and calculate ketones, as required by her Section 504 plan.  OCR found that there was at least one occasion when the Student was unable to attend a class field trip because the district had not provided her an aide and the Parent was unavailable to accompany the Student, and noted that school districts “must afford students with disabilities an equal opportunity to participate in of benefit from all district programs and activities.”  (emphasis added). The District entered a resolution agreement to remedy the allegations, and OCR closed the complaint.  OCR similarly held in Huntsville (AL) City School District, 64 IDELR 287 (OCR 2014) that districts must provide students with diabetes and other disabilities accommodations to attend afterschool programs and extracurricular activities.
Isle of Wight County (VA) Public Schools, 56 IDELR 111 (OCR 2010).  Student was diagnosed with a form of Type 1 diabetes referred to as "brittle" diabetes, which caused unpredictable fluctuations in his blood sugar and required him to check his blood sugar up to six times a day.  The school asserted that it was first told of the Student's diabetes at the start of the 2008-2009 school year; however, the Complainant claimed the school was told about it on November 14, 2005.  On September 21, 2009, the Student was suspended for ten days with a recommendation for expulsion for verbally threatening an administrator (i.e. “ I am going to slit your throat”).  Ultimately, the Student was assigned to an ALC until February 3, 2010, at which time he was permitted to return to the school for the remainder of his senior year.  On December 16, 2009, at the Complainant's request, the Student was considered for eligibility for services under Section 504 and was given a Section 504 Plan. However, the school did not reconsider the Student's discipline in light of this eligibility determination.  The parent brought an OCR claim of discrimination alleging that the school failed to evaluate the Student and to conduct a manifestation determination review before expelling him.
The school claimed that it did not violate Section 504 because the parent never requested that the school evaluate the student and put him on a 504 Plan.  The OCR rejected this position.  The OCR stated, “[u]nder the Section 504 regulation[s] . . . it is not the parents' responsibility, but rather the [school’s] to identify and evaluate any student who needs or is believed to need special education or related services because of disability.”  OCR suggested that the school’s obligation to evaluate the student for a disability under Section 504 arose immediately after it was informed that he had diabetes.  The OCR also stated:

OCR’s policies require a determination of whether the behavior is a manifestation of a disability and, if so, an evaluation to determine if the current placement is appropriate. A student could not be disciplined for behavior that was a manifestation of his disability, whether or not his Section 504 Plan was appropriate. 

Tyler (TX) Independent School District, 56 IDELR 24 (OCR 2010).  School District had policy and procedures in place which effectively caused them not to initiate a Section 504 evaluation when they receive information indicating that a student had diabetes and may, because of disability, need related aids and services.  The modus operandi for the District was to serve diabetic students on an IHP rather than follow procedures for developing a Section 504 Plan.  The OCR wrote:

[I]t appears from the evidence collected during the investigation that students with medical conditions that may qualify for services pursuant to Section 504 are not, in fact, being referred for evaluations when the school learns of the medical condition, but instead are being provided services thorough individualized healthcare plans. In relying on an individualized healthcare plan and not conducting an evaluation pursuant to Section 504, the [the School District] circumvents the procedural safeguards set forth in Section 504.
Other Conditions:
Canyons (UT) School District, 67 IDELR 20 (OCR 2015).  Parent brought an OCR complaint alleging that the School failed to evaluate and develop an IHP for a middle schooler with migraines and irritable bowel syndrome (IBS).  The student did have an IEP, but was not evaluated for a supplementary medical plan.  The Parent expressed her concerns that the student was frequently missing school due to these conditions, but the School believed the student did not need a medical or Section 504 plan because the school did not “normally” develop plans for students with migraines or IBS.  The School only provided standard accommodations that other students with similar conditions received: the student could use his inhaler, take medication, and use the restroom.

OCR concluded that the School was sufficiently aware of the Student’s medical conditions and failed to conduct a proper evaluation or consider the student’s individual, potentially disability-related needs, and whether the student’s medically related absences and tardiness could be reduced with accommodations.  “The District assumed that because similar medical conditions of past students had not warranted a formal medical plan, that it need not consider the Student's individual conditions, and further that any accommodations used for past students would be sufficient for the Student as well. However, without fully assessing the specific information about the Student's condition and needs, the District lacked adequate information to determine whether its actions were appropriate and likely to be effective.”
Anaheim City (CA) School District, 115 LRP 19319 (OCR 2014).  A Student severely broke his leg and was required to use a wheelchair for several weeks.  The School developed an IHP, which provided that the Student would be pushed to the bathroom and to lunch and recess by a staff member.  The Parent, concerned that there was not a designated staff member and that the accommodations were insufficient, requested that the Student be evaluated for a 504 plan.  The evaluation was completed 5 weeks later.  The Parent was also concerned that the Student was placed in the front office during lunch and recess for his safety.
The OCR noted that, after hearing the Parent’s concerns about the Student having lunch in the front office, the School assigned a staff member to be with the Student during lunch so her could participate in lunch and recess with peers, so that portion of the Complaint was resolved.  However, although the evaluation was completed within the 60-day maximum timeframe, given the nature of the student’s “obvious physical impairment,” the assessment could have been done more expeditiously.  OCR recommended that the district provide training to staff on Section 504 evaluation procedures, with emphasis on temporary disability.
Roselle Park (NJ) School District, 59 IDELR 17 (OCR 2012).  Parent brought an OCR complaint and alleged that following an injury to her child’s leg, the School failed to evaluate the Student to determine whether he was disabled and entitled to a Section 504 Plan.  The Student had fractured his ankle, required surgery and was expected to be in crutches for approximately 10 weeks. The Parent notified the School about the injury and inquired how the Student would have access to his classes held in classrooms on the School's second floor (with no elevator access).  Ultimately, the Nurse, in consultation with the Guidance Counselor, the Director of Guidance and the Principal, and with input from the Parent, drafted an IHP for the Student. The IHP provided that the School would determine alternate sites for the Student's classes located on the School's second floor, provide assistance with carrying his backpack, and permit him extra time to travel between classes.  For classes that could not be moved from the second floor (i.e. biology & art), the IHP offered tutoring in lieu of instruction.  The Parent did not agree with the proposed IHP because she believed that additional tutoring services were necessary. 
OCR and the District both appeared to conclude that the Student had disability as a result of his fractured leg.  Consequently, OCR determined that the District had an obligation to conduct an evaluation of the Student under Section 504.  OCR determined that the Nurse, Guidance Counselor, Director of Guidance and the Principal conducted a 504 evaluation by reviewing the Student's medical documentation. These individuals also consulted with the Parent in making a determination regarding the related aids and services to be provided to the Student, and in drafting an IHP. OCR determined that this group was a group of “knowledgeable persons for purposes of Section 504.”  However, the OCR found the School in violation of Section 504 because the School did not provide the Parent notice of their right to challenge the IHP.  OCR wrote:

The regulation implementing Section 504 does not require that the district name the plan for providing services a "Section 504 Plan," or any other particular name. Thus, an IHP may meet the requirements of [Section 504] regulation(s)  . . .if the District followed the procedural requirements of the regulation implementing Section 504 . . . in developing the IHP. The regulation implementing Section 504, at 34 C.F.R. § 104.36, requires a district to provide notice to a parent regarding any actions related to the evaluation or placement of the student, and of the parent's right to request an impartial hearing if the parent disagrees with decisions that are made. OCR determined that the District's process in developing the IHP did not follow the procedural requirements of the regulation implementing Section 504 . . . in that it did not provide the complainant with notice of her rights to request an impartial hearing if she disagreed with the placement decisions.  

Springer (NM) Mun. Schs., 111 LRP 65450 (OCR 2011).  Case involved a 7th grade student who had been diagnosed with pancreatitis and was frequently absent from school for extended periods of time due to her medical condition.   The Parent claimed that she had requested that the District develop an IEP or 504 Plan to address the Student’s needs and repeated absences.  The District denied that the Parent requested either a 504 Plan or IEP.  However, the District acknowledged that it did not propose evaluation of the Student under Section 504 or IDEA because the Student performed well academically (she was on the school's honor roll for both semesters of the school year), and it had no reason to believe she required education services.  Nevertheless, the school nurse developed an Individualized Health Management Plan, to provide a low fat diet for the Student to address the pain caused by the pancreatitis. 

The OCR determined that the "individualized health management plan" created to address the pancreatitis-related dietary needs of a Student who had frequent medically related absences was not equivalent to a 504 plan. Even if the student did not need academic modifications, the health plan was not developed by an appropriately constituted Section 504 evaluation team and it failed to extend Section 504's procedural protections.

Oxnard (CA) Union High School District, 55 IDELR 21 (OCR 2009).  Case involved a student who was absent for 28 days because of illness during 9th grade, and 35 days during 10th grade. The student's doctor wrote a letter to the school district indicating that the student’s recurrent vomiting, nausea and abdominal pain, would result in a high level of tardiness and absences. The letter indicated that the student should have absolute bathroom privileges and other accommodations. Even though the school district received medical documentation from the student's mother, the district determined that the student was ineligible under Section 504.  The school district concluded that the student’s condition did not substantially limit his ability to learn because he was receiving good grades despite his frequent absences.  Nevertheless, the school district offered the student bathroom privileges, excusal of tardiness, and a reasonable make-up period for missed assignments.

After investigation, the OCR determined that school district did not follow the proper process for determining whether the student qualified under Section 504.  OCR emphasized that an individual has a disability if he has a physical or mental impairment that substantially limits one or more life activities-- including major bodily functions such as digestive and bowel functions. OCR determined that the District did not comply with the ADA and/or Section 504 because it failed to consider the impact the student's symptoms had on his bodily functions and instead addressed only the issue of whether the impairment substantially impacted the major life activity of learning.

� Epinephrrine is a form of adrenaline used to treat life-threatening allergic reactions caused by insect bites, foods, medications, latex, and other causes.  It works by expanding airways and narrowing blood vessels.


�  According to Minnesota Statute, a “[c]oncussion" means a complex pathophysiological process affecting the brain, induced by traumatic biokinetic forces caused by a direct blow to either the head, face, or neck, or elsewhere on the body with an impulsive force transmitted to the head, that may involve the rapid onset of short-lived impairment of neurological function and clinical symptoms, loss of consciousness, or prolonged postconcussive symptoms.
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