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I. INTRODUCTION 

In August, the U.S. Department of Education issued a Dear Colleague Letter providing 
new guidance on discipline of special education students.  Only a few days later, the 
Minnesota Supreme Court released its decision in A.D. v. United South Central Public 
Schools, providing a new interpretation of the requirements for exclusionary discipline 
under the Minnesota Pupil Fair Dismissal Act (PFDA).  This presentation will provide 
legal and practical guidance regarding the changing landscape of student discipline and 
explain how the federal guidelines intersect with Minnesota laws. 

http://www.raswlaw.com/
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II. POSITIVE BEHAVIOR INTERVENTIONS & SUPPORTS (PBIS) 

A. PBIS is referenced in IDEA to refer to a framework for delivering practices and 
systems to enhance academic and behavior outcomes for students with 
disabilities and their families. 

B. Program-wide PBIS designed to provide behavioral supports needed for all 
children in a school or early childhood program to achieve both social and 
academic success can work in tandem with specific strategies provided to a 
student with a disability. 

III. Department of Education Office of Special Education and Rehabilitative Services 
(OSERS) August 1, 2016 Dear Colleague Letter 

A. The Department released a Dear Colleague Letter on the Inclusion of Behavioral 
Supports in Individualized Education Programs (IEP). 

1. Encourages schools to shift away from a punitive model for student 
discipline and focus on reshaping student behavior. 

2. Reminder to school personnel that the authority to implement disciplinary 
removals does not negate the obligation to consider the implications of the 
student’s behavioral needs, and the effects of the removals in providing 
FAPE. 

3. Recommends alternatives to disciplinary removal which schools can apply 
instead of exclusionary disciplinary measures. 

4. Emphasizes the requirement that schools provide positive behavioral 
supports to students with disabilities who need them.   

5. Clarifies that the repeated use of disciplinary actions may suggest that 
many children with disabilities may not be receiving appropriate 
behavioral interventions and supports. 

B. IDEA Procedural Requirements Regarding Evaluations, Eligibility, IEPs, 
and Behavioral Supports 

1. IDEA specifically requires IEP Teams to consider the use of positive 
behavioral interventions and supports, and other strategies, to address 
behavior for any child with a disability whose behavior impedes his or her 
learning or that of others. 20 U.S.C. § 1414(d)(3)(B)(i). 
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2. Applies to all IEP Teams, regardless of the student’s specific disability, 
and to the development, review, and revision of IEPs. 34 C.F.R. § 
300.324(a)(2) and (b)(2). 

3. To the extent a student’s behavior, including its impact and consequences, 
impedes the student’s learning or that of others, the IEP Team must 
consider when, whether, and what aspects of the student’s IEP related to 
behavior need to be addressed or revised to ensure FAPE. 

4. If the student already has behavioral supports, upon repeated incidents of 
misbehavior or classroom disruption, the IEP team should meet to 
consider whether the child’s behavioral supports should be changed. 

Suggests that it may not be enough to wait until a manifestation 
determination is required.  Teams should be proactive in considering 
modifications before ten cumulative days of removal. 

5. Where a child with a disability is subject to a disciplinary removal after 
the IEP for that school year has been developed and the parents and the 
relevant school officials agree that the IEP needs to be revised to address 
the behavior, but circumstances prevent the IEP Team from convening 
prior to the child’s return to school, the IDEA regulations permit the 
parent and public agency to agree not to convene an IEP Team meeting 
and instead to develop a written document to amend or modify the current 
IEP.  34 C.F.R. § 300.324(a)(4)(i). 

a) This option could be used to provide the child with the necessary 
behavioral supports upon the child’s return to school. 

b) However, if changes are made to the child’s IEP in this manner, the 
agency must ensure that the IEP Team is informed of those changes. 
34 C.F.R. § 300.324(a)(4)(ii). 

6. If a BIP is a separate document, make sure it is sent with all copies of the 
IEP.  Claims related to allegations of not having a BIP in place are 
sometimes due to parents not receiving a copy of the BIP because the 
person sending the IEP did not attach the BIP. 
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C. IDEA’s IEP Content Requirements Related to Behavioral Supports 

1. School-wide, small group, and individual behavioral supports that use 
proactive and preventative approaches, address the underlying cause of 
behavior, and reinforce positive behaviors are associated with increases in 
academic engagement, academic achievement, and fewer suspensions and 
dropouts. 

2. As part of the development, review and, as appropriate, revision of the 
IEP, IEP Teams should determine whether behavioral supports should be 
provided.  34 C.F.R. § 300.320(a)(4) 

3. IDEA requires that both special education and related services and 
supplementary aids and services be based on peer-reviewed research to 
the extent practicable. 34 C.F.R. § 300.320(a)(4). 

4. Special education and related services 

a) Behavioral supports provided as part of a child’s special education 
and related services may be necessary to ensure that the child’s IEP 
is designed to enable the child to advance appropriately toward 
attaining the annual goals specified in the IEP, to be involved in 
and make progress in the general education curriculum, and to 
participate in extracurricular and other nonacademic activities.  34 
C.F.R. §§ 300.320(a)(4)(i) and (ii). 

b) Interventions and supports may include instruction and 
reinforcement of school expectations, violence prevention 
programs, anger management groups, counseling for mental health 
issues, life skills training, or social skills instruction. 

5. Supplementary aids and services 

a) Under 34 C.F.R. § 300.43, defined to include aids, services, and 
other supports that are provided in regular education classes, other 
education-related settings, and in extracurricular and nonacademic 
settings, to enable children with disabilities to be educated with 
nondisabled children to the maximum extent appropriate in 
accordance with 34 C.F.R. §§ 300.114-300.116. 
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b) Could include those behavioral supports necessary to enable a child 
with a disability to be educated in regular classes or the setting 
determined to be the child’s appropriate placement in the LRE. 

c) Might include meetings with a behavioral coach, social skills 
instruction, counselor, or other approaches. 

d) Least Restrictive Environment.  Children with disabilities may 
only be removed from the regular educational environment when 
the nature or severity of the disability is such that education in 
regular classes with the use of supplementary aids and services 
cannot be achieved satisfactorily. 34 C.F.R. § 300.114(a)(2)(ii). 

6. Program modifications or supports for school personnel 

a) Program modifications or supports for school personnel, provided 
on behalf of the child, may also be necessary to support the child’s 
involvement and progress in the general education curriculum, 
advancement towards attaining the annual goals specified in the 
IEP, and participation in extracurricular and other nonacademic 
activities. 34 C.F.R. §§ 300.320(a)(4)(i) and (ii). 

b) School personnel may need training, coaching, and tools to 
appropriately address the behavioral needs of a particular child. 

c) Supports for school personnel may be designed to better implement 
effective instructional and behavior management strategies and 
specific behavioral interventions that are included in the child’s 
IEP. 

D. Circumstances that May Indicate Potential Denials of FAPE or Placement in 
the LRE 

1. A determination of whether there is a denial of FAPE is a fact-based 
determination, to be made on a case-by-case basis. 

a) Factors to consider include: whether the public agency has failed to 
follow the procedures IDEA requires when developing, reviewing, 
or revising the child’s IEP, or has failed to consider and/or provide 
a child with a disability with necessary behavioral supports when 
the child’s behavior impedes his or her learning or that of others; or 
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whether the child’s IEP is reasonably calculated to provide a 
meaningful educational benefit in the absence of behavioral 
supports. 

b) Failure to specifically consider PBIS may result in denial of 
FAPE.  Circumstances that may indicate either a procedural or 
substantive failure in the development, review, or revision of the 
IEP include, but are not limited to, the following: 

(1) IEP Team did not consider the inclusion of PBIS in response 
to behavior that impeded the child’s learning or that of 
others; 

(2) School officials failed to schedule an IEP Team meeting to 
review the IEP to address behavioral concerns after a 
reasonable parental request; 

(3) IEP Team failed to discuss the parent’s concerns about the 
child’s behavior, and its effects on the child’s learning, 
during an IEP Team meeting; 

(4) There are no behavioral supports in the child’s IEP, even 
when the IEP Team determines they are necessary for the 
child; 

(5) The behavioral supports in the IEP are inappropriate for the 
child; 

(6) The behavioral supports in the child’s IEP are appropriate, 
but are not being implemented or not being properly 
implemented; or 

(7) School personnel have implemented behavioral supports not 
included in the IEP that are not appropriate for the child. 

c) Circumstances that may indicate that the child’s IEP is not 
reasonably calculated to provide a meaningful educational benefit 
include, but are not limited to, the following: 

(1) The child is displaying a pattern of behaviors that impede 
his or her learning or that of others and is not receiving any 
behavioral supports; 
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(2) The child experiences a series of disciplinary removals from 
the current placement of 10 days or fewer for separate 
incidents of misconduct that impede the child’s learning or 
that of others, and the  need for behavioral supports is not 
considered or addressed by the IEP Team; or 

(3) The child experiences a lack of expected progress toward 
the annual goals that is related to his or her disciplinary 
removals or the lack of behavioral supports, and the child’s 
IEP is neither reviewed nor revised. 

(4) All types of suspension, including transportation, must be 
considered in determining whether a pattern of disciplinary 
removals has resulted in a change in placement.  Letter to 
Sarzynski, 59 IDELR 141 (OSEP June 21, 2012). 

d) Practically, these are the same standards applied to all potential 
violations of IDEA based on denial of FAPE.  However, this letter 
indicates a new focus on enforcement.  Common places where 
failure to implement PBIS or a child’s BIP include: 

(1) Informing bus drivers or bus aides about a child’s BIP, 
including any strategies for PBIS; 

(2) Informing lunchroom, playground, hallway supervisors or 
security staff about a child’s BIP, including strategies for 
PBIS; 

(3) Informing office staff who might come into contact with a 
child in an escalated state while waiting to meet with an 
administrator; 

(4) General education staff, including specialists, refusing to 
follow BIP. 

 

2. A determination of whether there is a denial of placement in the LRE is 
also a fact-based determination. 

a) Factors to consider include whether the child’s IEP is designed to 
enable the child to be educated and participate with nondisabled 



8 

children in extracurricular and other nonacademic activities in the 
absence of behavioral supports. 

b) Circumstances that may indicate that the child’s placement in the 
LRE may not be appropriate include, but are  not limited to: 

(1) Scenario in which a continuum of placements that provides 
behavioral supports is not made available (e.g., behavioral 
supports not provided in the regular education setting), and, 
as a result, the IEP inappropriately calls for the child to be 
placed in special classes; 

(2) Separate schooling; or 

(3) Another restrictive placement outside the regular 
educational environment (e.g., home instruction, home 
tutoring program, or online learning program). 

c) Remind staff to consider PBIS when making LRE determinations.  
Is a placement necessary due to a child’s disability, or the 
unwillingness of school staff to implement PBIS to the full extent 
required for the disability?  If the latter, reconsider. 

 

E. Implications for Short-Term Disciplinary Removals and Other Exclusionary 
Disciplinary Measures 

1. Recent research demonstrates that disciplinary measures such as short-
term removals from the current placement, or other exclusionary 
disciplinary measures that significantly impede the implementation of the 
IEP, generally do not help to reduce or eliminate reoccurrence of the 
misbehavior. 

2. Removals from the current placement generally do not address the needs 
of a child with a disability for positive behavioral interventions and 
supports. 

3. Short-term disciplinary removals from the current placement (out of 
school suspensions) may indicate a need to review and revise the child’s 
IEP to address his or her behavioral needs. 
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4. Exclusionary discipline measures that do not constitute a removal from 
the current placement (such as in school suspension or a bus suspension 
for a child without transportation in an IEP) may also indicate the need to 
review and revise the child’s IEP. 

5. The Department is concerned that some schools erroneously interpret 
IDEA to provide school personnel with the broad authority to implement 
short-term removals without restriction and without regard to whether the 
child’s IEP is properly addressing his or her behavioral needs. 

Difference between Minnesota Law and IDEA: Minnesota law requires 
an IEP team meeting if a suspension exceeds five days, even if the student 
has not reached ten cumulative days and is not proposed for expulsion/ 
exclusion.  The meeting is to determine whether the student needs 
additional services to participate in the general education curriculum in 
another setting.  Minn. Stat. § 121A.43(a).  This meeting must occur as 
soon as possible, but no more than ten days after the sixth consecutive day 
or tenth cumulative day of suspension.  Id.   

 
 

6. Failure to provide appropriate behavioral supports (because they are not 
offered or because teachers and other staff are not implementing the 
supports) that results in the child not receiving a meaningful educational 
benefit may constitute a denial of FAPE. 

7. Use of Exclusionary Disciplinary Measures 

a) In general, the Department does not consider the use of 
exclusionary disciplinary measures to be disciplinary removals 
from the current placement requiring a manifestation 
determination, so long as children with disabilities are afforded the 
opportunity to continue to be involved in and make progress in the 
general education curriculum, receive the instruction and services 
specified on their IEPs, and participate with nondisabled children 
to the extent they would have in their current placement. 

Open question as to whether in school suspension satisfies the 
“participate with nondisabled children to the extent they would 
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have in their current placement” for a child who spends most of the 
day in general education. 

b) However, if exclusionary disciplinary measures are implemented 
repeatedly, it is likely they would constitute a disciplinary removal 
from the current placement, even if they would not otherwise be 
considered exclusionary.  These measures could include: 

(1) A pattern of office referrals, extended time excluded from 
instruction (e.g., time out), or extended restrictions in 
privileges; 

(2) Repeatedly sending children home from school (remember, 
a partial day of suspension counts toward the manifestation 
determination cumulative days for a student with a 
disability). 

c) Disciplinary rules still apply for students with disabilities (unless 
the team has determined that certain rules do not apply as an 
accommodation).  Administrators should not feel that they cannot 
discipline a special education student, they should just be reminded 
of IDEA’s requirements. 

 

F. North St. Paul-Maplewood Independent School District No. 622, MDE 
Complaint No. 10-048C (May 21, 2010). 

1. Student had a number of behavioral issues and District appropriately 
completed an FBA after several significant incidents.  As her behavior 
escalated, the team did not consider the effect her behavior had on her 
learning environment.  Behaviors that had previously not impaired 
learning now interfered.  The District did not develop a BIP and there was 
no record that PBIS had been considered. 

2. MDE found a violation and ordered the team to meet to develop a BIP, 
and specifically to consider the appropriate use of PBIS, as required by 
IDEA. 

3. Case demonstrates that MDE is also looking for compliance with the 
requirement to consider PBIS. 
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G. Lathrop R-II Sch. Dist. v. Gray, 611 F.3d 419 (8th Cir. 2010) 

1. In this case, the team had considered PBIS and drafted an extensive 
behavioral plan, but no goals or objectives related to behavior.  The 
student progressed on some of his goals, but parents claimed he had not 
received FAPE because his behaviors continued. 

2. Eighth Circuit Court of Appeals held that IDEA does not require 
behavioral improvement as a result of a behavior plan.  As long as the 
team had considered and appropriately addressed PBIS, the Court would 
not impose any additional requirements with respect to behavior. 

3. Outcome may have been different if parents had argued that the student 
needed a behavior goal to receive FAPE.   

IV. USE OF LAW ENFORCEMENT IN STUDENT DISCIPLINE 

A. There has been a nationwide discussion on the role of law enforcement, 
particularly school resource officers (“SROs”) in school discipline decisions. 

B. On September 8, 2016, Department of Education issued a Dear Colleague Letter 
advising against the use of SRO’s in school discipline.  The letter lauded the use 
of school-wide PBIS as a means of decreasing challenging behaviors. 

C. As a best practice, school districts should conduct their own investigation in 
support of conduct that may lead to student discipline and allow law enforcement 
to conduct its own investigation for criminal conduct.  SROs should not be 
involved in any disciplinary recommendations.   

V. MINNESOTA PUPIL FAIR DISMISSAL ACT (PFDA) OVERVIEW 

A. Definition.  An “expulsion” occurs when a school board takes action to prohibit 
an enrolled pupil from further attendance for a period up to 12 months from the 
date the pupil is expelled.  Minn. Stat. § 121A.41, subd. 5.   

 
B. Grounds for exclusion.  The PFDA at Minnesota Statutes, Section 121A.45, 

Subdivision 2, identifies three independent grounds for disciplinary removals 
(suspension, expulsion, or exclusion) from school: 

 
1. Willful violation of any reasonable school board regulation.  Such 

regulation must be clear and definite to provide notice to pupils that they 
must conform their conduct to its requirements; 
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2. Willful conduct that significantly disrupts the rights of others to an 
education, or the ability of school personnel to perform their duties, or 
school sponsored activities; or 

 
3. Willful conduct that endangers the pupil or other pupils, or surrounding 

persons, including school district employees, or property of the school. 
 

C. Only one ground for discipline needed.  While a school board may rely on all 
three statutory grounds when expelling a student, any of the three alone is 
sufficient.  See Expulsion of N.S., No. C2-98-939, 1998 WL 902567 (Minn. App. 
Dec. 22, 1998) (unpublished). 

 
D. Parts of an expulsion.  There are several distinct requirements to properly 

conduct an expulsion:  (1) The district must provide written notice of proposed 
expulsion, (2) an expulsion hearing must be held, unless the student waives the 
right to a hearing, (3) a decision will be made and written notice of the decision 
provided to the student, and (4) the district must report the expulsion to MDE.   

 
E. Parent’s right to review records.  A student’s parent or guardian (or the 

student, if age 18) has the right to review the student’s records a reasonable time 
before the expulsion hearing.  This right extends to “all public school system 
records pertaining to the pupil, including any tests or reports upon which the 
proposed action may be based.”  Minn. Stat. § 121A.47, subd. 8.   

 
F. Exclusionary discipline for students with disabilities or suspected to have 

disabilities. 

1. Manifestation determination is required before pursuing exclusionary 
discipline.   If a parent disagrees with the team’s determination, the team 
makes the final decision and should document the basis for its decision. 

a) If the conduct is not a manifestation of the student’s disability, the 
district may proceed to expel or exclude the student following the 
procedures in the PFDA.  The fact that the student is a student with 
a disability and that the IEP team determined the conduct was not a 
manifestation of the disability should be entered into the record at 
hearing.  There is a tight timeline to accomplish a manifestation 
determination and expulsion hearing because the expulsion hearing 
must be held within ten school days of the beginning of the 
suspension (unless extended up to five additional days—keeping in 
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mind the District’s obligation to provide appropriate educational 
services in the interim). 

b) Voluntary withdrawal agreements may be useful if the student will 
be attending an alternative learning center or other program. 

c) If a student with a disability is expelled, the district must continue 
to provide educational services, including special education 
services.  34 C.F.R. § 300.530(d). 

However, there is a modified FAPE requirement for students 
placed in alternative interim or permanent placements.  The 
Department of Education declined to include a requirement that 
services be in the least restrictive environment.  Noting that school 
staff need flexibility to determine services under these conditions, 
the Department stated services do not need to be “exactly the same 
services, in the same setting” as the student was prior to the 
discipline.  71 Fed. Reg. 46580 (2006). 

The IEP team decides what services are needed to provide FAPE to 
a student with a disability who was expelled. 

2. If the behavior is a manifestation of the student’s disability, no 
exclusionary discipline may be imposed.  Conduct an FBA if one has not 
been conducted.  Consider revising an existing BIP or proposing 
additional services as appropriate. 

3. Students not yet determined eligible for special education have a right to a 
manifestation determination if the district had knowledge of a suspected 
disability before the incident leading to discipline. 

a)  Knowledge for this purpose is different from the knowledge 
standard for child find. 

1) The parent has expressed concern in writing to district 
supervisory or administrative personnel, or to one of the 
child's teachers, that the child is in need of special education 
and related services. 34 C.F.R. 300.534(b)(1). 

2) The parent has requested an evaluation of the child. 34 
C.F.R. 300.534(b)(2). 
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3) The child's teacher, or other district personnel, has expressed 
specific concerns about a pattern of behavior demonstrated 
by the child, directly to the director of special education or 
to other district supervisory personnel. 34 C.F.R. 
300.534(b)(3). 

b) A district does not have knowledge of a suspected disability that 
requires a manifestation determination if: 

1) The parent has not permitted the child to be evaluated; 

2) The parent has refused special education services; or 

3) The student has been evaluated and determined not to be a 
child with a disability. 

34 C.F.R. § 300.534(c). 

VI. STUDENT DISCIPLINE IN LIGHT OF THE MINNESOTA SUPREME 
COURT’S DECISION IN UNITED SOUTH CENTRAL 

A. This year, the Minnesota Supreme Court issued its first decision interpreting the 
PFDA: In the Matter of the Expulsion of A.D. from United South Central Public 
Schools No. 2134, 883 N.W.2d 251 (Minn. Aug. 3, 2016).  The matter has far 
reaching consequences for all student discipline in the state. 

B. Facts:  A random search for controlled substances revealed a three-inch folding 
pocketknife in the side-pocket of a purse that was hanging in a high school 
student’s locker.  The student claimed that she used the pocketknife to cut twine 
on hay bales at her boyfriend’s family farm and she “totally forgot” that the knife 
was in her purse.  Although the school had a safe harbor provision in its policy, 
which allowed students to inform administration if they had accidentally brought 
a knife to school, the student did not notify an administrator when she 
remembered she had the knife.  After a hearing, the school board expelled the 
student for six weeks based on the student’s “willful violation of reasonable 
School Board regulations, and willful conduct that endangered the Student, other 
pupils, and surrounding persons,” two of the three grounds for discipline in the 
PFDA. 

C. Holding: The Minnesota Supreme Court reversed the expulsion and concluded 
that the school board did not have statutory authority to expel the student.  In its 
decision, the Minnesota Supreme Court interpreted, for the first time, the 
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meaning of the term “willful violation” and the meaning of term “willful conduct 
that endangers” self or others. 

The PFDA does not define the terms “willful” or “endanger.”     

1. Willful violation.  The court held that the PFDA requires that a “student 
know of a school policy” and make a “deliberate, intentional decision to 
violate that policy” before the student may be dismissed under the “willful 
violation” provision of the PFDA.  There was no dispute that the student 
knew of the district’s weapons policy.  However, the court accepted the 
student’s claim that she had forgotten about the knife and, therefore, she 
did not make a deliberate, intentional decision to violate the policy.   

2. Willful conduct that endangers.  The court did not fully define the 
parameters of the endangerment provision in the PFDA.  However, the 
court did hold that the record was “devoid of evidence that suggests 
endangerment resulted from the mere presence of a forgotten 3-inch 
pocketknife.”  Although the student’s locker was unlocked on the day of 
the search, there was no evidence that the student told anyone of the 
pocketknife’s presence, displayed the pocketknife, or removed the 
pocketknife from her purse at any time.  In addition, there was no 
evidence that anyone even knew the knife was there or talked about it.  
Because there was no evidence that a student or staff member was even 
aware of the presence of the pocketknife or that any student or staff 
member had reason to access the student’s locker and discover the knife, 
the risk and possibility of harm was too tenuous to constitute substantial 
evidence of endangerment.    

D. Consequences of the decision. 

1. Schools need to prove intent to violate a policy to show a willful 
violation.  It is insufficient to prove that a violation occurred, a district 
now needs to show that a student made a “deliberate, conscious, and 
intentional choice” to violate a policy.  This standard may be particularly 
difficult for violations involving possession of contraband where, as here, 
a student can claim they possessed an item for another purpose and merely 
“forgot” when they brought it to school.  Since a student is not required to 
testify at an expulsion hearing, schools must strategize carefully to 
determine what evidence of intent can be presented to allow the hearing 
officer to infer intent.   
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2. Schools need to prove knowledge of a policy to show a willful 
violation.  Although a new requirement, this element can be easily 
established.  Requiring students to sign an acknowledgement that they 
have received and reviewed a copy of the district’s policies will allow 
districts to prove knowledge.  Although many districts already do this, all 
should review the document to ensure it requires students to have 
reviewed all policies, not only those in a handbook. 

3. A school board needs to specifically explain any testimony it 
discredited in rendering a decision.  If a school board favors testimony 
from one witness over conflicting testimony of another witness, or 
disbelieves the student testifying on her own behalf, the board needs to 
clearly state why. 

4. Students will claim not to know policies and that they did not intend 
to violate a policy.  Students claiming not to know policies is not a new 
problem, but it is exacerbated by this decision.   

E. Correcting misconceptions about the decision. 

  1. The decision has no effect on existing school district policies.   

2. The decision does not make it impossible to expel students.  However, the 
decision certainly makes it harder to discipline students, particularly for 
violations of school policies.  Many forms of misconduct fit under more 
than one category for discipline.  The “willful conduct” prongs may be 
easier to satisfy than a “willful violation of school board policy.” 

F. What’s next? 

1. The Minnesota Legislature discussed the concept of revising the PFDA in 
the last session, but did not act because they knew the Supreme Court 
would be ruling soon.  Instead, the Legislature created a task force to 
consider revisions. 

2. Task force will consider issues such as the over-representation of 
minorities receiving exclusionary discipline, the school-to-prison pipeline, 
as well as student and teacher safety in light of several highly publicized 
incidents.  (A measure that would require districts to expel a student who 
injured a teacher failed in the last session.) 
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3. Of course, how quickly and what revisions will ultimately be enacted is 
anyone’s guess.   

RASW:  70613 


	I. INTRODUCTION
	II. POSITIVE BEHAVIOR INTERVENTIONS & SUPPORTS (PBIS)
	A. PBIS is referenced in IDEA to refer to a framework for delivering practices and systems to enhance academic and behavior outcomes for students with disabilities and their families.
	B. Program-wide PBIS designed to provide behavioral supports needed for all children in a school or early childhood program to achieve both social and academic success can work in tandem with specific strategies provided to a student with a disability.

	III. Department of Education Office of Special Education and Rehabilitative Services (OSERS) August 1, 2016 Dear Colleague Letter
	A. The Department released a Dear Colleague Letter on the Inclusion of Behavioral Supports in Individualized Education Programs (IEP).
	1. Encourages schools to shift away from a punitive model for student discipline and focus on reshaping student behavior.
	2. Reminder to school personnel that the authority to implement disciplinary removals does not negate the obligation to consider the implications of the student’s behavioral needs, and the effects of the removals in providing FAPE.
	3. Recommends alternatives to disciplinary removal which schools can apply instead of exclusionary disciplinary measures.
	4. Emphasizes the requirement that schools provide positive behavioral supports to students with disabilities who need them.
	5. Clarifies that the repeated use of disciplinary actions may suggest that many children with disabilities may not be receiving appropriate behavioral interventions and supports.

	B. IDEA Procedural Requirements Regarding Evaluations, Eligibility, IEPs, and Behavioral Supports
	1. IDEA specifically requires IEP Teams to consider the use of positive behavioral interventions and supports, and other strategies, to address behavior for any child with a disability whose behavior impedes his or her learning or that of others. 20 U...
	2. Applies to all IEP Teams, regardless of the student’s specific disability, and to the development, review, and revision of IEPs. 34 C.F.R. § 300.324(a)(2) and (b)(2).
	3. To the extent a student’s behavior, including its impact and consequences, impedes the student’s learning or that of others, the IEP Team must consider when, whether, and what aspects of the student’s IEP related to behavior need to be addressed or...
	4. If the student already has behavioral supports, upon repeated incidents of misbehavior or classroom disruption, the IEP team should meet to consider whether the child’s behavioral supports should be changed.
	5. Where a child with a disability is subject to a disciplinary removal after the IEP for that school year has been developed and the parents and the relevant school officials agree that the IEP needs to be revised to address the behavior, but circums...
	a) This option could be used to provide the child with the necessary behavioral supports upon the child’s return to school.
	b) However, if changes are made to the child’s IEP in this manner, the agency must ensure that the IEP Team is informed of those changes. 34 C.F.R. § 300.324(a)(4)(ii).

	6. If a BIP is a separate document, make sure it is sent with all copies of the IEP.  Claims related to allegations of not having a BIP in place are sometimes due to parents not receiving a copy of the BIP because the person sending the IEP did not at...

	C. IDEA’s IEP Content Requirements Related to Behavioral Supports
	1. School-wide, small group, and individual behavioral supports that use proactive and preventative approaches, address the underlying cause of behavior, and reinforce positive behaviors are associated with increases in academic engagement, academic a...
	2. As part of the development, review and, as appropriate, revision of the IEP, IEP Teams should determine whether behavioral supports should be provided.  34 C.F.R. § 300.320(a)(4)
	3. IDEA requires that both special education and related services and supplementary aids and services be based on peer-reviewed research to the extent practicable. 34 C.F.R. § 300.320(a)(4).
	4. Special education and related services
	a) Behavioral supports provided as part of a child’s special education and related services may be necessary to ensure that the child’s IEP is designed to enable the child to advance appropriately toward attaining the annual goals specified in the IEP...
	b) Interventions and supports may include instruction and reinforcement of school expectations, violence prevention programs, anger management groups, counseling for mental health issues, life skills training, or social skills instruction.

	5. Supplementary aids and services
	a) Under 34 C.F.R. § 300.43, defined to include aids, services, and other supports that are provided in regular education classes, other education-related settings, and in extracurricular and nonacademic settings, to enable children with disabilities ...
	b) Could include those behavioral supports necessary to enable a child with a disability to be educated in regular classes or the setting determined to be the child’s appropriate placement in the LRE.
	c) Might include meetings with a behavioral coach, social skills instruction, counselor, or other approaches.
	d) Least Restrictive Environment.  Children with disabilities may only be removed from the regular educational environment when the nature or severity of the disability is such that education in regular classes with the use of supplementary aids and s...

	6. Program modifications or supports for school personnel
	a) Program modifications or supports for school personnel, provided on behalf of the child, may also be necessary to support the child’s involvement and progress in the general education curriculum, advancement towards attaining the annual goals speci...
	b) School personnel may need training, coaching, and tools to appropriately address the behavioral needs of a particular child.
	c) Supports for school personnel may be designed to better implement effective instructional and behavior management strategies and specific behavioral interventions that are included in the child’s IEP.


	D. Circumstances that May Indicate Potential Denials of FAPE or Placement in the LRE
	1. A determination of whether there is a denial of FAPE is a fact-based determination, to be made on a case-by-case basis.
	a) Factors to consider include: whether the public agency has failed to follow the procedures IDEA requires when developing, reviewing, or revising the child’s IEP, or has failed to consider and/or provide a child with a disability with necessary beha...
	b) Failure to specifically consider PBIS may result in denial of FAPE.  Circumstances that may indicate either a procedural or substantive failure in the development, review, or revision of the IEP include, but are not limited to, the following:
	(1) IEP Team did not consider the inclusion of PBIS in response to behavior that impeded the child’s learning or that of others;
	(2) School officials failed to schedule an IEP Team meeting to review the IEP to address behavioral concerns after a reasonable parental request;
	(3) IEP Team failed to discuss the parent’s concerns about the child’s behavior, and its effects on the child’s learning, during an IEP Team meeting;
	(4) There are no behavioral supports in the child’s IEP, even when the IEP Team determines they are necessary for the child;
	(5) The behavioral supports in the IEP are inappropriate for the child;
	(6) The behavioral supports in the child’s IEP are appropriate, but are not being implemented or not being properly implemented; or
	(7) School personnel have implemented behavioral supports not included in the IEP that are not appropriate for the child.

	c) Circumstances that may indicate that the child’s IEP is not reasonably calculated to provide a meaningful educational benefit include, but are not limited to, the following:
	(1) The child is displaying a pattern of behaviors that impede his or her learning or that of others and is not receiving any behavioral supports;
	(2) The child experiences a series of disciplinary removals from the current placement of 10 days or fewer for separate incidents of misconduct that impede the child’s learning or that of others, and the  need for behavioral supports is not considered...
	(3) The child experiences a lack of expected progress toward the annual goals that is related to his or her disciplinary removals or the lack of behavioral supports, and the child’s IEP is neither reviewed nor revised.
	(4) All types of suspension, including transportation, must be considered in determining whether a pattern of disciplinary removals has resulted in a change in placement.  Letter to Sarzynski, 59 IDELR 141 (OSEP June 21, 2012).

	d) Practically, these are the same standards applied to all potential violations of IDEA based on denial of FAPE.  However, this letter indicates a new focus on enforcement.  Common places where failure to implement PBIS or a child’s BIP include:
	(1) Informing bus drivers or bus aides about a child’s BIP, including any strategies for PBIS;
	(2) Informing lunchroom, playground, hallway supervisors or security staff about a child’s BIP, including strategies for PBIS;
	(3) Informing office staff who might come into contact with a child in an escalated state while waiting to meet with an administrator;
	(4) General education staff, including specialists, refusing to follow BIP.


	2. A determination of whether there is a denial of placement in the LRE is also a fact-based determination.
	a) Factors to consider include whether the child’s IEP is designed to enable the child to be educated and participate with nondisabled children in extracurricular and other nonacademic activities in the absence of behavioral supports.
	b) Circumstances that may indicate that the child’s placement in the LRE may not be appropriate include, but are  not limited to:
	(1) Scenario in which a continuum of placements that provides behavioral supports is not made available (e.g., behavioral supports not provided in the regular education setting), and, as a result, the IEP inappropriately calls for the child to be plac...
	(2) Separate schooling; or
	(3) Another restrictive placement outside the regular educational environment (e.g., home instruction, home tutoring program, or online learning program).

	c) Remind staff to consider PBIS when making LRE determinations.  Is a placement necessary due to a child’s disability, or the unwillingness of school staff to implement PBIS to the full extent required for the disability?  If the latter, reconsider.


	E. Implications for Short-Term Disciplinary Removals and Other Exclusionary Disciplinary Measures
	1. Recent research demonstrates that disciplinary measures such as short-term removals from the current placement, or other exclusionary disciplinary measures that significantly impede the implementation of the IEP, generally do not help to reduce or ...
	2. Removals from the current placement generally do not address the needs of a child with a disability for positive behavioral interventions and supports.
	3. Short-term disciplinary removals from the current placement (out of school suspensions) may indicate a need to review and revise the child’s IEP to address his or her behavioral needs.
	4. Exclusionary discipline measures that do not constitute a removal from the current placement (such as in school suspension or a bus suspension for a child without transportation in an IEP) may also indicate the need to review and revise the child’s...
	5. The Department is concerned that some schools erroneously interpret IDEA to provide school personnel with the broad authority to implement short-term removals without restriction and without regard to whether the child’s IEP is properly addressing ...
	6. Failure to provide appropriate behavioral supports (because they are not offered or because teachers and other staff are not implementing the supports) that results in the child not receiving a meaningful educational benefit may constitute a denial...
	7. Use of Exclusionary Disciplinary Measures
	a) In general, the Department does not consider the use of exclusionary disciplinary measures to be disciplinary removals from the current placement requiring a manifestation determination, so long as children with disabilities are afforded the opport...
	b) However, if exclusionary disciplinary measures are implemented repeatedly, it is likely they would constitute a disciplinary removal from the current placement, even if they would not otherwise be considered exclusionary.  These measures could incl...
	(1) A pattern of office referrals, extended time excluded from instruction (e.g., time out), or extended restrictions in privileges;
	(2) Repeatedly sending children home from school (remember, a partial day of suspension counts toward the manifestation determination cumulative days for a student with a disability).

	c) Disciplinary rules still apply for students with disabilities (unless the team has determined that certain rules do not apply as an accommodation).  Administrators should not feel that they cannot discipline a special education student, they should...


	F. North St. Paul-Maplewood Independent School District No. 622, MDE Complaint No. 10-048C (May 21, 2010).
	1. Student had a number of behavioral issues and District appropriately completed an FBA after several significant incidents.  As her behavior escalated, the team did not consider the effect her behavior had on her learning environment.  Behaviors tha...
	2. MDE found a violation and ordered the team to meet to develop a BIP, and specifically to consider the appropriate use of PBIS, as required by IDEA.
	3. Case demonstrates that MDE is also looking for compliance with the requirement to consider PBIS.

	G. Lathrop R-II Sch. Dist. v. Gray, 611 F.3d 419 (8th Cir. 2010)
	1. In this case, the team had considered PBIS and drafted an extensive behavioral plan, but no goals or objectives related to behavior.  The student progressed on some of his goals, but parents claimed he had not received FAPE because his behaviors co...
	2. Eighth Circuit Court of Appeals held that IDEA does not require behavioral improvement as a result of a behavior plan.  As long as the team had considered and appropriately addressed PBIS, the Court would not impose any additional requirements with...
	3. Outcome may have been different if parents had argued that the student needed a behavior goal to receive FAPE.


	IV. USE OF LAW ENFORCEMENT IN STUDENT DISCIPLINE
	A. There has been a nationwide discussion on the role of law enforcement, particularly school resource officers (“SROs”) in school discipline decisions.
	B. On September 8, 2016, Department of Education issued a Dear Colleague Letter advising against the use of SRO’s in school discipline.  The letter lauded the use of school-wide PBIS as a means of decreasing challenging behaviors.
	C. As a best practice, school districts should conduct their own investigation in support of conduct that may lead to student discipline and allow law enforcement to conduct its own investigation for criminal conduct.  SROs should not be involved in a...

	V. MINNESOTA PUPIL FAIR DISMISSAL ACT (PFDA) OVERVIEW
	VI. STUDENT DISCIPLINE IN LIGHT OF THE MINNESOTA SUPREME COURT’S DECISION IN UNITED SOUTH CENTRAL
	A. This year, the Minnesota Supreme Court issued its first decision interpreting the PFDA: In the Matter of the Expulsion of A.D. from United South Central Public Schools No. 2134, 883 N.W.2d 251 (Minn. Aug. 3, 2016).  The matter has far reaching cons...
	B. Facts:  A random search for controlled substances revealed a three-inch folding pocketknife in the side-pocket of a purse that was hanging in a high school student’s locker.  The student claimed that she used the pocketknife to cut twine on hay bal...
	C. Holding: The Minnesota Supreme Court reversed the expulsion and concluded that the school board did not have statutory authority to expel the student.  In its decision, the Minnesota Supreme Court interpreted, for the first time, the meaning of the...
	E. Correcting misconceptions about the decision.


